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Jonathan J. Downes
• AV Preeminent rated by Martindale Hubbell since 2004.
• Fellow in the College of Labor and Employment Lawyers.
• Ohio State Bar Association Certified Specialist in Labor and 

Employment Law.
• More than thirty years of experience and expertise in representing 

public and private employers in labor and employment law and 
human resource management.

• Negotiated over 500 labor contracts.
• Represents employers in arbitrations, organizing campaigns, 

and administrative hearings.
• Defends employers in state trial and appellate courts, courts, the Ohio Supreme Court, federal 

district courts and the United States Court of Appeals for the Sixth Circuit. 
• Recognized many times over as a subject-matter expert, Jonathan is designated as one of the 

Best Lawyers, Top 50 Central Ohio Lawyers, and an Ohio “Super Lawyer” every year since 
2004.
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About Zashin and Rich
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Zashin & Rich Co., L.P.A. (“Z&R”) has over 25 attorneys who specialize in labor 
and employment law with offices in Columbus and Cleveland, representing 
both private and public employers.

Z&R represents its clients in labor negotiations, human resources matters, and 
civil service.  Attorneys of Z&R have collectively negotiated over 1000 contracts 
and have represented private and public employers in  arbitrations, impasse 
proceedings and  litigation.

Attorneys represent private employers, universities and colleges, state 
agencies, special districts, cities, counties, townships, housing authorities, 
hospitals and others.  Attorneys handle matters at the National Labor Relations 
Board, the State Employment Relations Board, State Personnel Board of 
Review, and local civil service commissions.
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Collective Bargaining: Current Issues, 
Economic Impact, and Janus

AGENDA
Current Issues in Bargaining

Economic Settlements
Health Insurance Trends

Janus and Litigation



Current Issues in Bargaining
• Lack of complete financial information in 

negotiations
• Use of “fiscal experts” by unions 
• Understanding of impact of wage supplements 

and the FLSA
• Disability separation – voluntary & involuntary
• Paid time off
• Compensatory time banks
• Payouts of leave banks
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FLSA - Included in the Regular Rate

– Shift differentials
– Retroactive pay increases
– Education incentive pay
– “Controlled standby” pay
– Awards for job 

performance, merit pay
– Hazard Pay

– Shooting / Firearm 
Proficiency pay

– Bilingual pay
– Longevity Pay
– Special Assignment Pay 

(FTO)
– Acting Pay (OIC)
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• Commonly Neglected CBA Pay Supplements: 



FLSA - Excluded from the Regular Rate

• Sums paid as gifts (e.g., 
Christmas bonus), the amounts 
of which are not measured by 
or dependent on hours 
worked, production, or 
efficiency;

• Payments for time not worked 
(vacation, holiday, sick time) or 
because work was not 
available. 

• Reimbursement for expenses
• Discretionary bonuses 

• Profit sharing plans

• Contributions to third-party 
life, retirement, or health 
insurance plans

• Stock options
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Wage Settlement Trends
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Montgomery County Engineer’s Office
Financial Snapshot

Revenue and Expenses

• 2018 Revenue (includes projects): $16,866,739.50

• 2018 Expenditures (includes projects): $17,544,231.30

• 2018 Wages with Payroll Benefits: $7,870,377.01

• 2018 Wages as % of 2018 Revenue: 46.67%



Wage Settlement Trends
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Historical Barg. Unit Wage Increases v. Measures of Inflation

Year
Top Level 

Highway Worker 
III - $

Top Level 
Highway Worker 

III - %

$ Change 
(Hourly)

CPI-U 
Midwest %

CPI-U Midwest 
#

SS CoLA % 
(based on CPI-

W)

2018 $27.06 2.5% $0.66 1.9% 234.29 2.0%
2017 $26.40 2.5% $0.64 1.7% 229.874 0.3%
2016 $25.76 2.5% $0.63 0.8% 226.115 0.0%
2015 $25.13 2.5% $0.61 -0.5% 224.21 1.7%
2014 $24.52 2.5% $0.60 1.5% 225.425 1.5%
2013 $23.92 2.5% $0.58 1.4% 222.17 1.7%
2012 $23.34 0.0% $0.00 2.0% 219.1 3.6%
2011 $23.34 0.0% $0.00 3.2% 214.743 0.0%
2010 $23.34 0.0% $0.00 2.0% 208.046 0.0%
2009 $23.34 3.0% $0.69 -0.6% 204.064 5.8%
2008 $22.65 3.0% $0.66 3.7% 205.382 2.3%
2007 $21.99 3.5% $0.74 2.7% 198.123 3.3%
2006 $21.25 2.0% $0.42 2.4% 193 4.1%
2005 $20.83 2.0% $0.41 3.2% 188.4 2.7%
2004 $20.42 - - - 182.6 -

32.52% 28.53% $6.64 25.25% 28.31% 29.0%
Compounded Nominal - Nominal Compounded Nominal



Wage Settlement Trends
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Historical Bargaining Unit Wage Increases v. SERB

Year
Top Level 
Highway 

Worker III - $

Top Level 
Highway 

Worker III - %

$ Change 
(Hourly)

SERB % 
Increase for 

Dayton Region
2018 $27.06 2.5% $0.66 2.29%
2017 $26.40 2.5% $0.64 2.33%
2016 $25.76 2.5% $0.63 2.20%
2015 $25.13 2.5% $0.61 2.24%
2014 $24.52 2.5% $0.60 1.97%
2013 $23.92 2.5% $0.58 1.41%
2012 $23.34 0.0% $0.00 1.08%
2011 $23.34 0.0% $0.00 0.68%
2010 $23.34 0.0% $0.00 1.23%
2009 $23.34 3.0% $0.69 2.17%
2008 $22.65

19.47% 18.02% $4.41 17.60%
Compounded Nominal - Nominal



Wage Settlement Trends
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Health Insurance
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Health Insurance

Sample language for Health Insurance

Section 29.2. Hospitalization
Bargaining unit employees shall be offered the 
same level of benefits at the same contribution 
rates as Engineer non-bargaining unit employees.

Available programs and benefits thereunder shall 
be as determined from time to time by the Board of 
County Commissioners of Montgomery County.
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Health Insurance Comparisons

1. Employer expenditures – monthly and annual
2. Single and family breakdown

1. Employer contribution
2. Employee contribution
3. Total monthly cost

3. Co-insurance and deductible amounts (% and cap)
4. Out of pocket net (OOP)
5. Network and out of network costs
6. Life Insurance
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Health Insurance
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Montgomery County Engineer and IBT - August 7, 2019
Health Insurance Data

Employer

Single 
ER 

Cont.

Family 
ER 

Cont.

Single 
EE 

Cont.

Family 
EE 

Cont.

Single 
Monthly  
Premium 

Total

Family 
Monthly 
Premium 

Total
Co-Ins. 
(Net.)

Single 
Net. Ded.

Family 
Net. 
Ded.

Single 
Non-
Net. 
Ded.

Family 
Non-
Net. 
Ded.

Single 
Net. 

Out of 
Pocket

Family 
Net. 

Out of 
Pocke

t

Single 
Non-Net. 

Out of 
Pocket

Family  
Non-Net. 

Out of 
Pocket

Life 
Ins. 

Face 
Value

Montgomery 
Co. #1 $506.31 $1,611.93 $40.00 $65.00 $546.31 $1,676.93 70.00% $1,600.00 $3,200.00

$3,200.0
0

$6,400.0
0 $4,000.00

$8,000.0
0 $8,000.00 $16,000.00 N/A

Montgomery 
Co. #2 $345.03 $1,408.89 $195.00 $330.00 $540.03 $1,738.89 80.00% $1,000.00 $2,000.00

$2,000.0
0

$4,000.0
0 $4,000.00

$8,000.0
0 $8,000.00 $16,000.00 N/A

Montgomery 
Co. #3 $523.55 $1,634.93 $25.00 $45.00 $548.55 $1,679.93 70.00% $2,000.00 $4,000.00

$4,000.0
0

$8,000.0
0 $5,000.00

$10,000.
00 $10,000.00 $20,000.00 N/A



Janus – Supreme Court
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“Neither an agency fee nor any other 
payment to the union may be deducted from 
a nonmember’s wages, nor may any other 
attempt be made to collect such a payment, 
unless the employee affirmatively consents 
to pay. By agreeing to pay, nonmembers are 
waiving their First Amendment rights, and 
such a waiver cannot be presumed. “



Janus – Supreme Court
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“Nor does our decision require an 
extensive legislative response. States can 
keep their labor-relations systems exactly 
as they are – only they cannot force 
nonmembers to subsidize public sector 
unions. In this way, these States can follow 
the model of the federal government and 
28 other States.”



Post Janus Collective Bargaining 
Proposals 
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Examples of union proposals in response to Janus:
• Delete all “Fair Share” language
• Maintain “fair share” language with an automatic ‘resurrection’ 

provision in the event Janus is ever reversed
• Tighten the restrictions about revoking dues authorizations / 

checkoff;  continued obligation (“irrespective of my membership 
in the Union”). 

• Add provision that any employee who votes on the union contract 
must remain a member of the Union for the term of the CBA (i.e. 
‘maintenance of membership’) 

• “Welcome Wagon” provision securing union’s right to attend new 
hire orientation and talk about union membership - ‘reverse’ 
captive audience?

• Requirement that employer provide contact information of all 
new hires. 



Post Janus Collective Bargaining 
Proposals 
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Examples of employer proposals in response to Janus:
 Delete all “Fair Share” language
 Strengthen union indemnification language.
 Eliminate maintenance of membership language
 Eliminate or shorten the duration of membership and dues 

revocation window periods. Move to annual revocation 
window rather than window that opens at the end of the 
contract period. 

 Negotiate over the terms of the union’s dues deduction 
authorization cards  (problem- employer participation goes 
beyond “ministerial act” defense. 



Post-Janus Litigation 
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1. Agency fee clawback
2. Maintenance of membership
3. Exclusivity 



Janus - Maintenance of Membership
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Several cases have been filed seeking to enjoin 
public sector unions from continuing to collect 
union dues from members who have sought to 
revoke their union membership and/or dues 
checkoff authorization outside the revocation 
window period set forth in the Membership 
/Checkoff Agreement they signed or the window 
period set forth in the CBA. 



Janus - Union Membership 
Authorization
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Membership Authorization:  “I accept membership in the 
(Union) and authorize (union) to represent me in negotiating 
wages, hours and terms and conditions of employment.”

Maintenance of Membership:  
– CBA: Employees who become members of the union 

shall maintain their membership for the duration of this 
Agreement.

– Card: I agree that I may only revoke my union 
membership by providing written notice of revocation to 
the union and employer 30 to 45 days prior to the 
expiration of the CBA. (Or other window period). 



Janus -Dues Checkoff 
Authorization/Revocation
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Dues Checkoff Authorization:  “I hereby authorize my 
employer to deduct from my wages my membership fees, 
initiation fees or assessments and remit them to (union). 
Dues Checkoff Authorization Revocation:  “I agree that this 
dues checkoff authorization may only be revoked by me by 
my giving written notice of revocation to the union and my 
employer during the 30 to 45  day period prior to the 
expiration of the CBA. (Or other window period)  
• Private Sector:  NLRB/Federal Courts have upheld the validity of 

an annual revocation period as reasonable.  
• OSERB upheld the validity of one dues revocation period prior 

to the expiration of the collective bargaining agreement (could 
be as long as  three years) in SERB v. United Steelworkers of 
America, SERB 89-009 (5-4-89).



Janus – Challenge to 
Exclusive Representatin
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Several cases, including in Ohio, have been filed 
post-Janus arguing that the State’s granting of 
exclusive representation to a public sector union 
violates the First Amendment Rights of public 
employees who have not consented to and do 
not want union representation.  



Janus – Court Battles
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Court Battles re: Fee Refunds, Dues Revocations, 
Membership and Exclusive Representation, 
Union and Employer Bargaining Proposals Post-Janus,
Resignations from Union, and Dues Revocations
Arbitration/ Fact Finding/ Conciliation Awards re Janus
Union Attempts to charge fee payors for services



Janus - Resignations & Dues 
Revocations
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• Consult the CBA, dues authorization card, and union bylaws. 
• Don’t rely on indemnification clauses in CBA:

E.g.,“It is specifically agreed that the Employer assumes no 
obligation, financial or otherwise, arising out of the provisions 
of this Article regarding the deduction of Union dues and fair 
share fees.  The Union agrees that it will protect, indemnify 
and hold the Employer harmless from any claims, actions or 
proceedings by an employee arising from deductions made by 
the Employer pursuant to this Article”
Weaver v. Univ. of Cincinnati, 970 F.2d 1523 (1992) 
(violation of public policy)



THANK YOU AND GOOD LUCK
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Jonathan J. Downes, Esq.
Ohio State Bar Association Certified Specialist 

in Labor and Employment Law

ZASHIN & RICH CO., L.P.A.
17 S. High Street, Suite 900 

Columbus, OH 43215
(614) 565-2075  jjd@zrlaw.com
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